In their article, "Malpractice litigation following spine surgery," Daniels and colleagues provide a timely and relevant look at some data surrounding medical malpractice suits involving spine care. 1 After positing that few studies have evaluated the association between spine surgical complications and medical malpractice proceedings, outcomes, and awards, they sought "to identify the most frequent causes of alleged malpractice in spine surgery and gain insight into patient demographic and clinical characteristics associated with medical negligence litigation."
Using the VerdictSearch (ALM Media Properties, LLC) medicolegal research service, Daniels et al. analyzed the demographic data of "spine surgery" cases. Searching for cases between 1988 and 2015, they were able to successfully analyze 234 cases and found that 54.2% (127 cases) resulted in a defendant ruling, 26.1% (61) in a plaintiff ruling, and 19.6% (46) in a settlement. The awards granted for plaintiff rulings ranged from $134,000 to $38,323,196 (mean $4,045,205 ± $6,804,647), while the awards for settlements ranged from $125,000 to $9,000,000 (mean $1,930,278 ± $2,113,593; p = 0.022). Further analysis revealed that cases with a delay in diagnosis of the complication were more likely to result in a plaintiff verdict or settlement (42.9% vs 72.7%, p = 0.007) than a defense verdict, and were more likely to settle out of court (17.5% vs 40.9%, p = 0.008). Interestingly, a "catastrophic complication" occurred in 28% (66/234) of the cases studied, and in such cases, physicians were more likely to lose the case (plaintiff verdict or settlement; 66.7% vs 37.5%, p < 0.001), and mean awards were significantly larger than those for noncatastrophic complications ($6.1M vs $2.9M, p = 0.04). Of note, the medical specialty of the provider (neurosurgery, orthopedic surgery, or nonsurgical specialty) and the age or sex of the patient were not associated with the case outcome or the award granted (p > 0.05). Finally, they commented that the average time to decision for defendant verdicts was 5.1 years; for plaintiff rulings, 5.0 years; and for settlements, 3.4 years.
In the process of providing effective spine care to patients, providers are being forced to function in a setting where factors are constantly conflicting with one another: patient safety versus efficiency, access to care versus cost of care, training new surgeons versus providing the highest level of expertise, and so on. The legal system, especially in the United States, represents a microcosm of these conflicting pressures. The ideal golden mean would be a legal system-medical system interplay that could provide patient safety via the identification and correction of abuses and the successful employment of quality control, while avoiding burdensome economic damages to providers and hospitals as well as expensive preventive measures employed to avoid lawsuits. 4 All stakeholders involved in spine care, including patients, providers, hospitals, third-party payers, medical device and pharmaceutical companies, malpractice insurance companies, and governments, are being forced to look at both sides of each dynamic. Currently, each party has "budgeted in" the cost of potential or actual medicolegal involvement. Providers pay premiums for medical malpractice coverage largely derived from trends in recent legal payouts and settlements. Hospitals, in addition to paying for malpractice coverage, also employ large legal teams to monitor and manage legal issues and reserve large sums of money allocated for unexpected catastrophic legal rulings. Medical device and pharmaceutical companies and malpractice insurance providers account in part for potential or active legal costs by passing down the cost to the consumer via the price of their products. As a result, there is no doubt that the contribution of costs from medicolegal issues to the overall rise in health care costs is substantial.
The current work of Daniel et al. is especially relevant. The unsustainable rate of growth of health care costs is multifactorial: an aging and sicker population, increased access to high-cost care, and technological advances. However, the medicolegal cost drivers have not been adequately examined. The authors' paper not only serves to provide some basic data on spine surgery lawsuits, but may also inspire readers to conduct deeper research into models that can provide patient safety with less burdensome financial ramifications on the system. In light of the change in governmental administration in the United States following recent elections, there will undoubtedly be renewed interest on all sides regarding issues such as tort reform, safe clearance of medical devices through the Food and Drug Administration, and government funding of research organizations such as the National Institutes of Health. Hopefully, we as a field will begin to more thoroughly examine how health care costs versus patient safety and access can be modeled to account for all sides. The authors comment that their limited data set clearly does not represent all spine surgery malpractice cases. Only by integrating comprehensive data from providers, hospitals, insurers, and legal sources can the picture become clearer. Dr. Sciubba has provided a thoughtful and thorough review of our article. In particular, we appreciate his proclamation of the stakeholders involved in the spine medicolegal industry, which includes not only obviously affected patients, physicians, and lawyers, but also the government, malpractice insurers, and third-party payers, as well as the medical device and pharmaceutical industries. As Dr. Sciubba highlights, these parties have a vested interest in examining the reasons for malpractice litigation following spine surgery and in keeping the burden of medicolegal expenses down, as they represent an important cost in the overall cost of health care in the United States, especially when defensive medicine costs are factored in. 1 Although our investigation barely scratches the surface of the problem by examining only 234 alleged malpractice cases, it does provide an important stepping-off point to initiate future larger studies that can help to explore this issue affecting all spine patients and care providers. We are hopeful that future studies can also examine larger data sets to describe trends over geography and time and explore the effect of tort reform and caps on litigation following spine surgery.
